












































 

FURTHER TERMS OF SALE – PAUANUI WATERWAYS STAGE 4 (HAMMERHEAD) 

21. INTERPRETATION 

In this agreement unless the context indicates otherwise: 
 
21.1 Definitions: 

Canal means that waterway to be formed on the part of the Land identified as a canal on 
the Draft Subdivision Plan and includes structures which are to be constructed through and 
within the subsoil of it, over parts of which easements for the use of the Canal will be 
granted, and the Canal includes every public place, public or private service, culvert, drain, 
sewer pipe, channel, kerb, footway, gate, building, tree, shrub or other thing lying upon, 
under, over or within its limits which will be within the control of the Vendor and upon 
completion which will be in control of the Management Company; 

Canal Rules and Regulations means the rules and regulations established by the 
Management Company as may be varied, amended or added to from time to time; 

Canal Wall has the same meaning as is defined in the Easement Instrument; 

Consents means any Building Consents, Resource Consents and any other forms of 
authority or consents required by the Vendor from the Territorial Authority and/or the Crown 
or any other body having authority or jurisdiction over the Land or the Development; 

Development means the residential section and canal development being undertaken by 
the Vendor and known as "Pauanui Waterways" and includes all future development (if 
any) undertaken by the Vendor forming part of Pauanui Waterways; 

Draft Subdivision Plan means the plan attached as the First Schedule; 

Easement Instrument means the easement instrument to be registered against the title to 
the Lot containing the rights of use and access to the Canal and the Launching Ramp; 

Encumbrance means the encumbrance to be registered against the title to the Lot; 

Land means part of the land adjoining Waterways Parade, Pauanui, currently comprised in 
Record of Title 598158 (South Auckland Registry); 

Land Covenants means the land covenant instrument to be registered against the title to 
the Lot; 

Launching Ramp means the launching ramp to be constructed by the Vendor on Lot 2 on 
the Draft Subdivision Plan for the use by the owners of any Lots granted access to it by the 
Vendor (in its sole discretion) for the purpose of launching and removing watercraft;  

Management Company means Pauanui Canals Management Limited; 

Management Plan has the same meaning as is attributed in the Easement Instrument;  

Resource Consents means all resource consents required by the Vendor under the 
Resource Management Act 1991 to enable Stage 4 to be developed in accordance with the 
Draft Subdivision Plan; 

Settlement Date means the date which is ten Working Days after the date the Vendor's 
solicitors notify the Purchaser in writing that a search copy (as defined in section 60 of the 
Land Transfer Act 2017) of the new Record of Title for the Lot is available; 

Stage 4 means that part of the Development as shown on the Draft Subdivision Plan and 
known as "Pauanui Waterways Stage 4 – The Hammerhead"; 



 

Subdivision Plan means the plan to be lodged and sealed under section 223 of the 
Resource Management Act 1991 by the Territorial Authority and deposited at LINZ to effect 
the issue of a separate computer register for the Lot, such Subdivision Plan to be 
completed substantially in accordance with the Draft Subdivision Plan; 

Territorial Authority means either or both of the Thames-Coromandel District Council and 
the Waikato Regional Council (both bodies corporate incorporated under the Local 
Government Act 2002 and includes their successors in title) or any other body or person 
having territorial jurisdiction over the Land or the Development;  

Works means (if not already completed) the carrying out and completing by the Vendor of 
the dredging and formation of the passage for the Canal, the completion of the Canal Walls 
and the provision of services for the Lots as part of the Development, all to be completed 
substantially in accordance with the terms and conditions of the Consents.  

22. INVESTMENT OF DEPOSIT 

22.1 Investment:  The Vendor’s solicitor will hold the Deposit as Stakeholder for the benefit of 
both parties in an interest-bearing trust account until the Settlement Date (or until either 
party becomes entitled earlier in accordance with this clause 22).  Interest earned on the 
Deposit will follow the destination of the Deposit (less any bank charges, withholding tax 
and commission charges). The Stakeholder is irrevocably authorised to make payment of 
any withholding tax payable on interest earned on the Deposit to the Inland Revenue 
Department and to place the Deposit on interest bearing deposit for a term longer than 30 
days.  

22.2 Release of Deposit:  On the date of issue of a section 224(c) certificate in respect of 
Stage 4, or, if the Vendor becomes entitled earlier, the Deposit and net interest may be 
paid to the Vendor.  If the Vendor becomes entitled to cancel this agreement pursuant to 
clauses 2.2 or 11.4 or otherwise as a result of default on the part of the Purchaser, the 
Stakeholder will be entitled to release the Deposit and net interest earned from the Deposit 
to the Vendor and this clause is sufficient authority to the Stakeholder to make the 
payments referred to in this clause 22.2. 

22.3 No Liability:  The Stakeholder will not be liable to any party by reason of any delay in 
investing the Deposit or any failure on the part of the bank with whom it is invested, or any 
cost deducted by the bank for handling the Deposit or any interest, provided however that 
the Stakeholder will use reasonable endeavours to place the Deposit on interest bearing 
deposit with a bank to be nominated by the Vendor as soon as reasonably practicable. 

23. COMPLETION OF DEVELOPMENT 

23.1 Development:  The Vendor will proceed with completion of the Lot and all Works 
associated with it in a proper and workmanlike manner and substantially in accordance 
with the Draft Subdivision Plan and the terms and conditions of the Consents.  

23.2 Minor Changes:  The Vendor will be entitled at its sole discretion to make minor changes 
to the Works as may be required during the completion of the Development so as to ensure 
that the intent of the Development can be undertaken in an appropriate manner. 

23.3 Not Liable:  The Vendor will not be liable to the Purchaser for any minor changes made by 
it to the Development and/or the Works and nor will the Purchaser be entitled to claim any 
compensation from the Vendor in respect of such minor changes. 

23.4 Completion: The Vendor will use its reasonable endeavours to have all aspects of the 
Works completed by the Settlement Date but will not be liable in any respect to the 
Purchaser if all aspects of the Works are not completed by that time.  

23.5 Management Plan: The Management Company has entered into the Management Plan 
with the Territorial Authority in respect of future management and control, environmental 



 

and cultural matters, and which enables the Management Company from time to time to 
make rules and regulations in conjunction with the Territorial Authority for the long term 
maintenance and management of the Canal.  The Management Company has discretion to 
negotiate and vary the terms and conditions of the Management Plan with the Territorial 
Authority and the Purchaser will not be entitled to claim any compensation or rights with 
respect to any matter agreed between the Management Company and the Territorial 
Authority or any other third party in respect of the Management Plan. 

23.6 Subdivision Plan:  The Vendor will (at the Vendor's sole cost): 
 

23.6.1 prepare the Subdivision Plan; 
 

23.6.2  comply with any statutory or other lawful requirements of the Territorial Authority 
relating to the Development; 
 

23.6.3 obtain approval of the Subdivision Plan by the Territorial Authority and LINZ; and 
  

23.6.4  deposit the Subdivision Plan and take all other steps necessary to obtain a 
separate computer register for the Lot. 

23.7 No Time Period:  The Vendor will use its best endeavours and do all things reasonably 
necessary to ensure the deposit of the Subdivision Plan at LINZ at the earliest possible 
date, however the Vendor is not obliged to obtain deposit of the Subdivision Plan by any 
fixed date nor will the Purchaser be entitled to make any claim against the Vendor for any 
delays which may occur in the deposit of the Subdivision Plan and the issue of the new 
Record of Title for the Lot. 

24. LAND COVENANTS, ENCUMBRANCE, EASEMENT INSTRUMENT AND LAUNCHING 
RAMP EASEMENT 

24.1 Proposed Form of Documents to be Provided:  The Vendor shall provide the Purchaser 
with the proposed form of Land Covenants, Encumbrance, and Easement Instrument 
within five working days of the date of this Agreement. 

24.2 Land Covenant:  The Purchaser acknowledges that the Vendor will register the Land 
Covenants against the title to the Lot and the Purchaser will take title to the Lot subject to 
the Land Covenants without any claim or right of compensation. 

24.3 Modification of Land Covenants:  The Vendor reserves the right to make any changes to 
the terms and conditions of the Land Covenants prior to the registration of them on the title 
to the Lot and, if any variations or alterations to the Land Covenants are made by the 
Vendor, the Purchaser will accept the same without any right or claim of compensation 
against the Vendor. 

24.4 Time Frame:  The Land Covenants will expire on 1 January 2050. 

24.5 Encumbrance: The Purchaser acknowledges that the Vendor will register the 
Encumbrance against the title to the Lot. 

24.6 Modification of Encumbrance:  The Vendor reserves the right to make any changes to 
the terms and conditions of the Encumbrance prior to the registration of it on the title to the 
Lot, and if any variations or alterations to the Encumbrance are made by the Vendor then 
the Purchaser will accept the same without any right or claim of compensation against the 
Vendor. 

24.7 Easement Instrument: The Purchaser acknowledges that the Vendor will register the 
Easement Instrument against the title to the Lot. 

24.8 Modification of Easement Instrument:  The Vendor reserves the right to make any 
changes to the terms and conditions of the Easement Instrument prior to the registration of 



 

it on the title to the Lot, and if any variations or alterations to the Easement Instrument are 
made by the Vendor then the Purchaser will accept the same without any right or claim of 
compensation against the Vendor. 

25. NO CAVEAT 

25.1 Purchaser Not to Lodge Caveat:  The Purchaser will not lodge a caveat against the title 
to the Land until a separate Record of Title for the Lot has issued.    

25.2 Removal of Caveat:  If the Purchaser lodges a caveat in breach of clause 25.1 then the 
Vendor may take all necessary steps to secure the immediate removal of any such caveat 
at the cost in all respects of the Purchaser. 

26. TITLE, BOUNDARIES, ETC 

26.1 No Separate Title:  The Purchaser acknowledges that a separate Record of Title has not 
yet issued for the Lot. 

26.2 Area Approximate:  The area of the Lot shown in the Draft Subdivision Plan is 
approximate only and is subject to adjustment on final survey and approval of the 
Subdivision Plan. 

26.3 Objections or Requisitions:  The Purchaser will not be entitled to make any objection or 
requisition or claim for compensation by reason of any alteration or variation to the Draft 
Subdivision Plan as may become necessary by the direction of the Territorial Authority or 
by the practical exigencies of subdivision provided the Purchaser will be entitled to a 
reduction to the Purchase Price if the alteration or variation materially diminishes the value 
of the Lot.  If the parties cannot agree on such reduction then the amount of the same will 
be determined by a registered valuer who will be agreed upon by the parties, or if they 
cannot agree on one, appointed by the President for the time being of the Property Institute 
of New Zealand.  If any variation to the Purchase Price has not been determined by the 
Settlement Date then settlement will proceed on that date subject to an amount fairly 
representing the Purchase Price reduction sought by the Purchaser being retained by the 
Vendor's solicitors as stakeholder for both parties until such variation has been determined.  
For the avoidance of doubt, the Purchaser acknowledges that a reduction in the land area 
of the Lot by 5% or less than that shown on the Draft Subdivision Plan will not constitute a 
reduction that materially diminishes the value of the Lot and that the Purchase Price may 
be increased pro rata to the increase in area of the Lot if the area of the Lot is increased by 
more than 5%. 

26.4 Purchaser to Sign Documents:  The Purchaser agrees to sign all consents, plans or 
other documents (if any) which may be required to be signed by the Purchaser in 
connection with the Development. 

26.5 Easements, Etc:  The Vendor may grant or receive the benefit of any easement, 
encumbrance, consent notice or obligation in respect of the Land and any lot or other bond 
or document required to be registered by the Vendor on the titles with respect to those 
matters imposed under the Consents or otherwise, or which are required to satisfy any 
requirement of the Territorial Authority to deposit the Subdivision Plan.  The Purchaser will 
take title to the Lot subject to all such matters and will have no claim or right of 
compensation or right of requisition concerning such matters. 

26.6 Easement in Gross:  The Vendor may grant an easement in gross in favour of the 
Territorial Authority for access by the public at large from any launching ramp constructed, 
erected or placed on any reserve or other part of public land shown on the Concept Plan, 
and for a Right of Passage for the public at large to pass and repass over the waterway of 
the Canal in Watercraft from any public land to the sea or vice versa.  The easement in 
gross will be on terms and conditions as reasonably negotiated between the Vendor and 
the Territorial Authority and the Purchaser will have no claim or right of compensation in 
respect thereof. 



 

26.7 Fencing Canal:  Neither the Vendor nor its successors in title to the Canal will be liable to 
pay for or contribute towards the expense of erection or maintenance of any fence between 
the  Lot and the Canal and it is acknowledged that the Purchaser is not able to erect a 
boundary fence on the boundary between the Canal and the Lot. 

27. FURTHER DEVELOPMENT 

 
The Purchaser acknowledges that: 

27.1 No Obligation:  the Vendor is under no obligation whatsoever to proceed with any part of 
the Development unless it can obtain the necessary consents on terms and conditions 
satisfactory to it in all respects and it decides that it is financially viable for it to undertake 
any further development; 

27.2 Vendor's Right:  if the Vendor decides to proceed with any further development, then it 
may do so on terms and conditions entirely of its own choice; 

27.3 Future Rights:  if the Vendor does complete any further development, then the Vendor will 
be entitled to transfer any canal it constructs to the ownership of the Management 
Company (and such new canal will be subject to an appropriate management plan created 
by the Vendor or the Management Company) and to grant easements in gross over such 
future canals in favour of the Territorial Authority so that the Purchaser and any other 
proprietor of a lot in the Development will have a right to go along any new canal to any 
public facilities that may comprise part of any future development; and 

27.4 Deviation from Concept Plan:  the Vendor may, at its sole discretion in all respects, 
deviate in any manner it considers viable or appropriate from the design or concept set out 
in its concept plan for the Development. 

28. POWER OF ATTORNEY 

 In consideration of the Vendor entering into this agreement the Purchaser irrevocably 
nominates, constitutes and appoints the Vendor or any officer of the Vendor to be the true 
and lawful attorney of the Purchaser for the purposes of executing all documents and plans 
and to perform all acts matters and things as may be necessary to: 

 28.1 Complete Development:  complete the Development; 

 28.2 Covenants:  register the Land Covenants against the title to the Lot; and 

 28.3 Withdraw Caveat:  withdraw any caveat improperly lodged by the Purchaser. 

29. LOWEST PRICE CLAUSE 

 
For the purposes of the financial arrangements rules in the Income Tax Act 2007, the 
parties agree that: 

29.1 the purchase price, adjusted in accordance with any provision of this agreement, 
is the lowest price (within the meaning of section EW 32(3) of the Income Tax Act 
2007) that they would have agreed for the sale and purchase of the Property 
(Lowest Price), on the date that this agreement was entered into, if payment 
would have been required in full at the time the first right in the contracted 
property (being the Property) was transferred; 

29.2 the Lowest Price is the value of the Property; and 

29.3 they will compute their taxable income for the relevant period on the basis that the 
Purchase price includes no capitalised interest and they will file their tax returns on 
that basis. 



 

30. FORCE MAJEURE 

 No party will have committed a breach of this agreement because of any failure or delay on 
its part to perform any of its obligations under this agreement if it is caused by any act or 
event beyond that party's reasonable control including, but not limited to, acts of God. 

31. ASSIGNMENT AND NOMINATION 

 
The Purchaser may only assign its interest under this agreement or nominate another party 
to take the transfer of title with the prior consent in writing of the Vendor, such consent to be 
granted or withheld in the Vendor’s sole discretion. 

32. LIABILITY 

32.1 Nominee:  Where the Purchaser executes this agreement with the provision for a 
nominee, or as agent of an undisclosed principal, or on behalf of a company to be formed, 
the Purchaser will at all times remain liable for all obligations on part of the Purchaser 
hereunder. 

32.2 Trustee:  Where the Purchaser is, or are trustees of, a trust, the liability of any 
independent trustee shall be limited to the assets of the trust. 

33. ENTIRE AGREEMENT 

 The parties acknowledge that this agreement, and the schedules and attachments to this 
agreement, together with any approvals and consents in writing provided for in this 
agreement and given prior to the execution of this agreement, contain the entire agreement 
between the parties, notwithstanding any prior negotiations or discussions. 

34. SEVERABILITY 

 If any provision of this agreement or its application to any person or circumstance is or 
becomes invalid or unenforceable, the remaining provisions will not be affected by that 
event and each provision will be valid and enforceable to the fullest extent permitted by 
law. 

35. DEED OF COVENANT 

 The Purchaser shall, prior to or on settlement deliver an executed Deed of Covenant to the 
Management Company in accordance with the terms of the Encumbrance. 

36. CONFLICT  

 The terms of these Further Terms of Sale will prevail where there is any conflict with the 
General Terms of Sale. 
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